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The debate  
Water transfers, the Trust Water Right Program (TWRP), and water banking are critical tools to manage the beneficial 
use of water resources in watersheds with limited water availability. These tools are meant to preserve water and 
natural resources, protect public health, and support our state’s economic wellbeing. However, there have been recent 
concerns that water banking and the TWRP are being used in ways not originally intended by the Legislature. Water 
banks and the Trust Water Right Program have been used by some entities to acquire water rights for future uses – a 
practice that has raised concerns about speculation. In addition, entities have proposed transferring water rights 
downstream and out-of-basin, creating unease that such actions economically harm smaller rural communities. 

Some say the key to preventing misuse of water banking and protecting water availability for current and future users is 
to increase the regulation of water right transactions. Others argue that encouraging competition through the 
establishment of additional water banks is the best way to ensure affordable access to water. 

In March 2020, Ecology formed the Advisory Group on Water Trust, Banking, and Transfers, comprised of government 
officials and stakeholders, to study the design and use of the state water trust, water banking, and water transfers. After 
receiving input from stakeholders over the course of six meetings with the advisory group, Ecology published a report 
with its findings and an analysis of a number of policy recommendations which could satisfy issues raised through the 
stakeholder process. It is currently unknown how many, if any of these proposals will be put in bill form this session, but 
it is likely many of them will be discussed in coming years. 

Background  
The Legislature created the statewide Trust Water Right Program in 1991, codified in chapter 90.42 RCW. A 
longstanding tenet of water law is that a water right not put to beneficial use for a period of five years or longer, without 
sufficient cause shown, is relinquished and reverts back to the state for appropriation by another user (RCW 90.14.140). 
The TWRP allows the water right holder to avoid the risk of relinquishment by placing a water right into trust and 
ceasing their water use. Creation of the TWRP addressed concerns that water users would not want to conserve water 
for fear of relinquishing a portion of their right. Water rights held in trust benefit stream flows and groundwater 
recharge, while retaining their original priority date. Water rights may be conveyed to Ecology to be held in the TWRP 
through donation, lease, purchase, or “other means.” 
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Glossary 
• Trust Water Rights Program – A program created by the State Legislature in 1991 to preserve water rights for 

existing and future needs. Water rights held in trust are not subject to relinquishment and benefit stream flows and 
groundwater recharge, while retaining their original priority date. 

• Water banking – A tool to facilitate the voluntary exchange of water rights from one use to another. Water banks 
traditionally act as a broker that facilitates the pooling of water rights such that one right may be used to mitigate 
for multiple new uses. 

• Impairment – Any interference with the physical availability of water, or degradation of the quality of water, that 
would prevent an existing water right holder from full beneficial use of their water right; or require an existing water 
right holder to make significant modifications to their point of diversion or withdrawal in order to beneficially use 
the water right. 

https://www.seattletimes.com/seattle-news/environment/wall-street-spends-millions-to-buy-up-washington-state-water/
https://www.ezview.wa.gov/site/alias__1962/37617/water_trust__transfers_advisory_group.aspx
https://fortress.wa.gov/ecy/publications/documents/2011091.pdf
https://app.leg.wa.gov/RCW/default.aspx?cite=90.42
https://apps.leg.wa.gov/rcw/default.aspx?cite=90.14.140
https://app.leg.wa.gov/rcw/default.aspx?cite=90.03.380
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Water banks are a tool to facilitate the voluntary exchange of water rights. They're becoming more common throughout 
Washington as it becomes increasingly difficult to obtain new water rights to meet growing demands. Water banks exist 
in many forms and in most western states. Although the approaches may differ, they all share a common goal: to move 
water between buyers and sellers to where it is needed most. 

While anyone may purchase a full or partial water right directly from a willing seller, water banks can streamline the 
process, provide protection from relinquishment, and allow for greater flexibility. This is especially helpful when a large 
water right is reallocated to several smaller uses over a large area, which often takes many years to complete. In other 
cases, water banking is used more like a water swap to transfer one water right to one new water use when the existing 
right cannot be directly changed to the new use. 

Out-of-basin transfers typically refer to a change to a surface water right that moves the place of use out of the Water 
Resource Inventory Area (WRIA)-of-origin. Because changes cannot impair existing water rights, these changes are 
almost always downstream, from a tributary to larger waterbody. Often the downstream, out-of-basin transfer of 
surface water rights can be made without impairing existing water right holders, because the water remains in stream in 
order to travel to the new downstream water right purchaser, remaining available for those existing water right holders 
in between the upstream water right seller and the new, downstream purchaser. However, if a water right holder later 
applies to transfer a water right back upstream, the subsequent analysis will often find impairment to those existing 
water right holders in-between because a transfer upstream from their location would mean the water is being pulled 
out of stream before it ever reaches them. Thus, out-of-basin transfers are problematic because they can typically only 
be approved to transfer water rights downstream and will not be able to be transferred back upstream, creating 
worsening water shortages over time for upstream communities in Washington State. 

What to expect in the 2021 session 
Potential Proposals: Expect to see legislative proposals from Republicans and Democrats that would: 

• Address the 2021 expiration of the Walla Walla Partnership and water bank.  
• Increasing protections of water rights from relinquishment due to lack of use. 
• Propose supreme court adjudication (inventory) of water rights in certain WRIAs. 
• Enable the upstream transfer of some water rights without mitigation.  
• Modernize methods of public notice for water rights transfers to provide greater transperency.  
• Authorize Ecology to recover the administrative costs of developing water banks.  

Stakeholders  
• Washington State Ground Water Association; Methow Valley Citizens Council; Center for Environmental Law and 

Policy; Sierra Club; Building Industry Association of Washington; Reclamation Districts; Tribes; Washington State 
Association of Counties; Washington Water Policy Alliance; Conservation Districts; Association of Washington 
Cities; Washington State Farm Bureau.  

Additional information  
• Department of Ecology’s report on Water Trust, Banking and Transfers 
• Track Current Water Bank Activity 
• Department of Ecology Trust Water Rights Program 
• Department of Ecology Info on Water Rights 

 

http://www.wsgwa.org/
https://mvcitizens.org/
https://celp.org/
https://celp.org/
https://www.sierraclub.org/
https://www.biaw.com/
https://www.wsac.org/
https://www.wsac.org/
https://www.wadistricts.org/
https://wacities.org/
https://wacities.org/
https://wsfb.com/
https://fortress.wa.gov/ecy/publications/documents/2011091.pdf
https://ecology.wa.gov/Water-Shorelines/Water-supply/Water-rights/Trust-water-rights/Water-banks/Tracking-water-banks
https://ecology.wa.gov/Water-Shorelines/Water-supply/Water-rights/Trust-water-rights/Water-banks/Tracking-water-banks
https://ecology.wa.gov/Water-Shorelines/Water-supply/Water-rights/Trust-water-rights/Water-banks/Tracking-water-banks

