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The debate  
Between 2013-2019, Governor Inslee issued just over 11 proclamations per year. In 2020, the governor issued 71 new 
proclamations specifically for COVID-19 with many being extended and updated since the beginning of the pandemic. The way 
the law is currently written, the governor has broad authority to create proclamations with limited oversight from the 
Legislature. As we have lived under this structure for nine months, many constituents and Republican members have called 
for a change to this structure that would give the Legislature more authority during a declared state of emergency.  

 
Background 
The state of emergency laws now codified in Sections 200-270 of Chapter 43.06 RCW were first enacted in 1969 with Senate 
Bill 392. At that time, the Legislature granted the governor the authority to prohibit certain actions and behaviors (the ones 
found in subsection (1) of RCW 43.06.220), but not did give him the power to suspend laws. This power came in 2008 when 
the Legislature unanimously passed Senate Bill 6950, which identified specific statutory obligations that could be suspended in 
an emergency, such as LNI inspection fees and UTC tariffs. What SB 6950 did not include was the catchall power to suspend 
laws found in subsection (2)(g). The catchall power to suspend laws came about with Senate Bill 5260 in 2019, which passed 
nearly unanimously with “no” votes from Sens. Hasegawa and Short. It’s worth noting that SB 5260 also removed the 
authority of the governor to prohibit the possession of firearms during an emergency. This provision of the bill gathered more 
attention than the addition of the catchall in (2)(g). 
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Key facts 
• A Washington state governor can offer two types of proclamations: waivers of law and prohibitions of activity. 
• Under current law, the Legislature can elect to not extend proclamations waiving law but has no control over 

proclamations prohibiting activities.  
• In 2020, 77 unique proclamations have been issued with 71 being directly related to COVID-19.  

https://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.220
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1969ex1c186.pdf?cite=1969%20ex.s.%20c%20186%20%C2%A7%203.
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1969ex1c186.pdf?cite=1969%20ex.s.%20c%20186%20%C2%A7%203.
https://apps.leg.wa.gov/rcw/default.aspx?cite=43.06.220
https://app.leg.wa.gov/billsummary?BillNumber=6950&Year=2007&Initiative=false
https://app.leg.wa.gov/billsummary?BillNumber=5260&Initiative=false&Year=2019


Contact: Tucker Bronkema, (360) 786-7241, tucker.bronkema@leg.wa.gov For Internal Use Only 

During this pandemic, the governor has relied mostly upon RCW 43.06.220 which acts as the primary source of the governor’s 
powers during times of emergency. These powers are quite broad. Specifically, subsections (1)(h) and (2)(g) are “catchalls” 
that grant the governor sweeping authority to prohibit actions in an effort to preserve life and health and to suspend laws that 
hinder emergency response. However, there are large distinctions between subsections (1) and (2).  

Subsection (2) allows the governor to waive or suspend laws or statutory obligations that fall under the catchall or certain 
enumerated reasons. These suspensions are only allowed to stand for 30 days unless extended by the Legislature, or, if the 
Legislature is not in session, through an agreement of the leaders of the four caucuses of the Legislature. Proclamations 
utilizing this subsection include healthcare worker licensure requirements, tax penalties, fees, and interest, and in-person 
requirements for driver’s license renewals.  

Subsection (1) is much broader and allows the governor to prohibit activities that fall under the catchall or certain 
enumerated reasons. These prohibitions are not limited in duration and have no legislative oversight. Proclamations utilizing 
this subsection are the eviction moratorium, the ban on elective procedures in healthcare, and the Stay Home Stay Healthy 
order.  

Prior to this pandemic, the vast majority of issues covered by emergency proclamation related to severe weather/winter 
warnings, wildfires, and special sessions which dedicated resources and allowed the Washington State Guard and National 
Guard to assist in the emergency. The only previous use of this governor mandated prohibition of activity came in 1980 
following the Mt. St. Helens eruption. In that instance, Governor Dixie Lee Ray issued a state of emergency and used RCW 
43.06.220 and the authority now found in subsection (1) to prohibit individuals from going to the mountain immediately 
following the explosion. There was a lawsuit in which members of an association of business owners in the town of Cougar 
argued this prohibition constituted a government taking which would mean that the individuals affected should be fairly 
compensated for their loss. The Washington State Supreme Court rejected this assertion and set precedent that prohibitions 
issued under this authority did not constitute a taking.  

What to expect in the 2021 session 
From the governor and other Democrats, expect to see legislative proposals that would: 

• Make small alterations to RCW 43.06.220. In an interview with TVW, Senate Majority Leader Andy Billig stated there 
are lessons learned from the pandemic related to emergency powers that may require some tweaks in the upcoming 
session but did not state what those could be. He noted that these laws were not written with a pandemic in mind.  

From Republicans, expect to see proposals to: 

• More narrowly target RCW 43.06.220 that would apply the same legislative oversight and timeline requirements to 
both subsection (1) and (2) for statutory waivers and prohibitions on activities.  

• Take a broad approach that includes Department of Health, emergency rulemaking authority, and RCW 43.06.220 and 
apply more legislative oversight and minority caucus control in the case of any emergency.  

Additional information  
• Governor Proclamations - https://www.governor.wa.gov/office-governor/official-actions/proclamations 
• Governor Proclamation authority in statute - https://apps.leg.wa.gov/RCW/default.aspx?cite=43.06.220  
• HRC COVID-19 resources/Governor’s actions - https://houserepublicans.wa.gov/coronavirus/ 
• Cougar Business Owners Ass'n v. State - https://law.justia.com/cases/washington/supreme-court/1982/47885-6-

1.html  
• Covid-19 and the First Amendment: A running report - https://mtsu.edu/first-amendment/post/613/covid-19-and-

the-first-amendment-a-running-report-oct-28  
• DOH Data - https://www.doh.wa.gov/Emergencies/NovelCoronavirusOutbreak2020COVID19/DataDashboard 
• Risk Assessment Dashboard - https://coronavirus.wa.gov/what-you-need-know/covid-19-risk-assessment-

dashboard  
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