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Background 
Washington is one of eight states with no individual income tax. 
Democrats have proposed taxing capital gains income nearly every 
session since 2013. Gov. Inslee’s budget proposal for 2021 proposed a 9 
percent tax on gains above $25,000 for individuals, $50,000 for joint filers. 

 

In 2021, this tax passed the Senate for the first time, and was included in 
the proposed budget of both chambers.  

No new taxes are needed to amply fund a responsible budget. Despite the 
COVID-related shutdowns, state tax collections increased by 13.6% throughout the pandemic. State revenues have now 
fully recovered form COVID and operating budget writers have an additional $4.3 billion to spend in FY 21-23 (compared 
to 19-21).  

Democrats are poised to enact this tax even after the passage of the federal American Recovery Plan Act (ARPA) 
provided the state with $4.2 billion for flexible purposes and $3+ billion in dedicated funding streams. 

BILL BRIEF 
SB 5096 – Capital Gains Income Tax 

   SESSION 2021 

Key provisions 
• Imposes a seven percent tax on Washington capital gains income from the sale of long-term assets beginning 

January 1, 2022. The tax is computed by adjusting an individual’s federal long-term net capital gains. 
• Deposits all proceeds into the Education Legacy Trust Account (ELTA) and amends the statute for the ELTA to 

permanently allow funds to be used for early learning and childcare programs. 
• A standard deduction of $250,000 applies; it does not double for joint filers. 
• There is a deduction for qualified family-owned small business. Small business must have gross revenue of 

$10M or less in the immediately preceding 12 months. 
• Exemptions: real estate; certain retirement assets (401(k), IRAs, defined benefit programs, etc.); certain 

livestock; timber or timberland; goodwill from the sale of an auto dealership; depreciable business property. 

Key messages 
This tax is unnecessary: we have over 
$4.3 billion in natural revenue growth 
over the previous biennium, and billions 
more in flexible federal recovery dollars. 
This tax is unpopular. It has been 
rejected by voters ten times. 

This tax is unconstitutional. 

This tax is unfair. Those who invest in a 
business they own as a retirement 
vehicle get taxed, but 401(k) and 
pension retirement is not. 

This is harmful to our state’s 
competitiveness and our ability to 
recover 200,000 pandemic-related job 
losses. 
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What this legislation does 
• Beginning January 1, 2022, a seven percent tax is imposed on adjusted capital gains. The tax applies to natural 

persons and to individuals who are beneficial owners of long-term capital assets held by a pass-through or other 
disregarded entity, if the individual’s ownership interest in the entity is reported for federal tax purposes. 

• A standard deduction of $250,000 for all filers applies, and must be shared by joint-filers. 
• A deduction is provided for gains from the sale of a qualified family-owned small business. A “qualified family-

owned small business”  must be held for at least eight years preceding the sale, and the family member must 
have materially participated in the operation of the business for five of the last eight years. The business must 
have had less than $10 million in gross revenue during the year preceding the sale. Democrat floor amendments 
will change this to 5 years preceding the sale and material participation for five of the last ten years. 

o "Qualifying interest" means an interest as a proprietor in a business carried on as a sole proprietor. It 
can also mean an interest in a business if at least: 50 percent of the business is owned, directly or 
indirectly, by the taxpayer and members of the taxpayer's family; 30 percent of the business is owned, 
directly or indirectly, by the taxpayer and members of the taxpayer's family, and: (1) at least 70 percent 
of the business is owned, directly or indirectly, by members of two families; or (2) at least 90 percent of 
the business is owned, directly or indirectly, by members of three families. 

• There is a credit for any capital gains tax paid by a business against its business and occupation tax liability, and 
for any amount of income or excise tax paid on the same gain in another jurisdiction. 

• Exemptions are as follows: 
o all real estate;  
o controlling interest in an entity that sold property subject to real estate excise tax to the extent capital 

gain or loss is from the controlling interest sale is directly attributable to real property; 
o retirement assets, including 401(k), a tax-sheltered annuity and custodial account, deferred 

compensation plans, individual retirement accounts (IRAs), Roth IRAs, employee defined contribution 
programs, employee defined benefit programs, or similar retirement saving vehicles; 

o assets condemned by the government;  
o cattle, horses, or breeding livestock, if 50 percent of the taxpayer's gross income for the year is from 

farming or ranching; 
o certain depreciable property used in a trade or business; 
o goodwill received from the sale of an automobile dealership; and 
o timber, timberlands, or receipts from a Real Estate Investment Trust. 

Reasons to support 
• If you think income taxes make the tax code more fair / the state relies too much on property tax, sales tax, and 

B&O tax. 

Reasons to oppose 
• Unpopular. The voters of the state have not supported income taxes. 
• Unconstitutional. The state constitution broadly defines property to include everything capable of ownership, 

including income and therefore requires taxes on income to be uniform and no greater than 1%. 
• Unreliable. Capital gains income taxes are volatile revenue sources that will not provide stable, reliable revenue 

for state programs. 
• Unfair. The bill is inequitable among the group it does tax: taxing some small businesses, but not others; some 

retirement plans, but not others, some investment assets, but not others. 

Fiscal information   
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• This bill will require almost $7 million a biennium to administer at the Department of Revenue, with 19 new 
employees (FTEs). The Office of Attorney General expects costs to litigate the constitutionality of the tax to the 
state supreme court, and costs to litigate new appeals from the Department of Revenue to the Board of Tax 
Appeals. 

• The bill raises $483 million in 2021-23, $1.06 billion in 2023-25, and $1.15 billion in 2025-27. 

Stakeholders  
• Con: Association of Washington Business; Washington Technology Industry Association; Washington Policy 

Center; Associated General Contractors; Freezer Longline Coalition; Nat’l Assoc. of Insurance & Financial 
Advisors; WA Assoc. of Health Underwriters; Coalition of Coastal Fisheries; WA Financial Services Assn.; 
Professional Insurance Agents of WA; WA Seafood Processors Assn; WA State Grange; NW Dairy Association; 
Nat’l Association of Residential Property Managers; WA Realtors; Propane Gas Assn; WA Food Industry Assn.; 
WA Farm Bureau; Wallace Properties; Rosauer’s Supermarkets; Tri-Cities Regional Chamber; 

• Pro: Washington Education Association; OneAmerica; SEIU 775; Transit Riders Union; Washington Budget & 
Policy Center; IBEW Local 191; Teamsters Local 117; Washington Health Care Assn. 

Additional information 
Excise tax?  

Democrats call this a tax on the voluntary sale of an asset.  It is not a tax on a sale of an asset, but a tax on the GAIN 
from the sale of an asset, in other words, the income from a sale.  Excise taxes generally are consumption taxes on 
specific goods like alcohol, fuel, tobacco (e.g, our per $0.27 per milliliter tax on vape fluid, $30.25 per carton of 
cigarettes, and 37% on marijuana). The base of the tax can be a percentage of the cost or a per-unit charge.  Excise taxes 
are also generally transaction taxes (i.e. Real Estate Excise Tax), where the base of the tax is the fair market value of the 
good or service. When it comes to capital gains tax, the base of the tax is the gain on net for the tax year from sales of 
capital assets—the basis of the tax is not the fair market value of the stock or bond sold, but the gain, for example. 

o This is an income tax, not a transaction tax. “Transaction taxes do not have exemption levels, nor are 
they levied on annual sums, nor do they track filing deadlines and federal income tax requirements. 
State income taxes do all of these things. Taxpayers fill out a tax return due on the same day as federal 
income tax, and the tax base is derived from capital gains that are taxed under federal income tax and 
state income taxes. The IRS, every other state, and every tax professional all agree that capital gains are 
income.” -- Testimony of Joseph Bishop-Henchman, Vice President of the National Taxpayers Union 
Foundation, a non-partisan research and education organization on testimony on the House capital 
gains income tax bill, HB 1496 (2021). 

Regressivity? 

Supporters of capital gains income tax will refer to Washington’s unfair tax code as measured by the report of the 
Institute on Taxation and Economic Policy (ITEP). They will say that we have the most “regressive” state tax code—
meaning that the lowest paid pay more as a percentage of income to state taxes than the wealthiest. All states that rank 
poorly in ITEP analysis lack an income tax. 

o The overall federal-state tax burden is progressive in Washington and every other state. Source: 
Washington Research Council, Special Report 18-03. 

o The centerpiece of regressive state taxation is the sales tax. Democrats have refused Republican efforts 
to exempt prepared food, diapers and other necessities from the sales tax. On the House floor, 
Democrats will oppose Rep. Chase’ amendment 726 that would apply all revenues to reduce the sales 
tax, making our tax code more progressive. 

https://itep.org/who-pays-taxes-in-america-in-2020/
https://researchcouncil.org/wp-content/uploads/2018-Tax-Regressivity-Special-Report-Final.pdf
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Sound Tax Policy? 

• The bill violates several fundamental principles of tax policy: 

Reliabilityi Neutralityii Equityiii Simplicityiv Accountabilityv 
California’s 
Legislative 
Budget Office 
says capital 
gains are among 
the more 
significant 
sources of 
revenue 
volatility. 

Because of the many 
exemptions, the tax 
is likely to influence 
investment behavior: 
investors will seek 
returns from 
investments in 
exempt assets like 
real estate, rather 
than stocks/bonds. 

This policy lacks 
horizontal and vertical 
equity. small 
businesses are exempt, 
but not others, while 
retirement investments 
in stocks and bonds 
through pension plans 
and 401(k) is exempt. 

This has exemptions, 
deductions, and credits—
increasing complexity. It has 
a confusing definition of the 
tax base: “Washington 
capital gains” = “adjusted 
capital gain” =  “federal net 
long-term capital gain” = 
“net long-term capital gain 
reportable for federal 
income tax purposes.” 

Calling this an 
excise tax when 
it is an income 
tax, conceals the 
nature of the tax 
policy decision 
from the public. 
The bill exempts 
itself from JLARC 
sunset review of 
exemptions. 

 

Supported by Voters?  

Voters have rejected income tax proposals 10 times. (Research courtesy of Jason Mercier, Washington Policy Center)   

1934 Constitutional Amendment Defeated (43% yes, 57% no) 

• Legislature passed HJR 12, a constitutional amendment authorizing a 
graduated net income tax. 

• At the 1934 election, the voters rejected HJR 12, authorizing the graduated 
net income tax, that was adopted in the 1933 session by a vote of 134,908 for 
to 176,154 against.  

1936 Constitutional Amendment Defeated (22% yes, 78% no) 

The Legislature adopted constitutional amendments authorizing graduated net 
income taxes in 1935 (SJR 7), which voters did not approve at the ballot. 

1938 Constitutional Amendment Defeated (33% yes, 67% no) 

The Legislature adopted constitutional amendments authorizing graduated net 
income taxes in 1937 (SJR 5), which voters did not approve at the ballot. 

1942 Constitutional Amendment Defeated (34% yes, 66% no) 

The Legislature adopted constitutional amendments authorizing graduated net 
income taxes in 1941 (HJR 4), which voters did not approve at the ballot. 

1944 Initiative 158 (30% yes, 70% no) 

Provided for a 3% tax on gross income. 

1970 Constitutional Amendment Defeated (32% yes, 68% no) 

In 1970, the voters rejected a constitutional amendment adopted by the 
Legislature in 1969 which provided a flat-rate corporate and personal income tax.  
The proposal authorized a graduated rate after 1975 if approved by the voters by 
a sixty percent majority.   
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1973 Constitutional Amendment Defeated (22% yes, 78% no) 

In 1974 the voters rejected a constitutional amendment adopted by the 
Legislature in 1973 which provided a graduated personal income tax and a flat-
rate corporate income tax.   

1975 Initiative 314 (33% yes, 67% no) 

In 1975, the voters rejected Initiative No. 314, providing a 12% corporate privilege 
fee on net income. 

1982 Initiative 435   (34% yes, 66% no) 

In 1982, the voters rejected Initiative No. 435, providing a 10% corporate privilege 
fee on net income. 

2010 Initiative 1098 (36% yes, 64% no) 

2010, the voters rejected Initiative No. 1098, providing an excise tax on annual 
personal income received above $200,000 (individual) or $400,000 (joint filers). 

 

 
i A tax system should produce revenue reliably. Reliability includes the elements of sufficiency, stability, and certainty. 

• Sufficiency requires the revenue raised by a tax system must be sufficient to finance state services. 
• Stability requires that the amount of revenue collected over time is relatively constant and predictable. 
• Certainty requires that the number and types of changes to a tax system are limited. 

ii Economic Neutrality means that market conditions and economic efficiency dictate business decisions rather than the tax code. A 
tax system that is broad-based with low tax rates helps to achieve economic neutrality. A broad-based tax system is one that has few 
exemptions, deductions, and credits, and limits the use of earmarked taxes. 
 
iii Equity includes the concepts of horizontal and vertical equity. 

• Horizontal equity requires that similarly situated taxpayers be treated the same or similarly. 
• Vertical equity refers to a person’s ability to pay the tax and is related to whether a tax is progressive or regressive, or 

proportional. A tax is progressive if the proportion of income paid in tax increases as income increases. A tax is regressive if 
the proportion of income paid in tax decreases as income increases. A tax is proportional if the proportion of income paid in 
tax is constant as income increases. 

iv The principle of Simplicity requires that a tax system be easy to understand and economical for both taxpayers and state 
government to administer. Exemptions, deductions, and credits tend to increase the complexity of a state tax system. The principle 
of simplicity also relates to state government’s ability to fairly, effectively, and efficiently administer the tax system. A complex tax 
system increases the likelihood of errors, increases the tax gap, and lessens the effectiveness of the tax system. 
 
v Tax policy should be visible and not hidden from taxpayers. Accountability is achieved by, among other things: 

• Reviewing existing tax laws to determine if those laws continue to meet the needs of the state’s citizens; and 
• Making tax policy decisions openly. Changes in tax policy should be highly publicized and open to public debate. 


